Brooklyn 


Barrister 


NOVEMBER 1955 


Regular Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, November 9, 1955, 8:00 P. M. 


123 REMSEN STREET 
BROOKLYN 1, N. Y. 


Program of Meeting 


1. The Committee on Memorials, of which Mr. Philip Scharf is 
Chairman, will present memorials for Charles N. Cohen, Clarence F. 
Corner, Albert Firman, William J. Grace, Edward Lazansky and Max 
Silverstein. 


2. The City Court Committee of which Mr. Albert Gondelman is 
Chairman, will report on what has occurred since the resolution passed 
at the October meeting recommending that additional City Court Justices 
be assigned to Kings County. 


3. The Special Committee on the Temporary Commission on the 
Courts, of which Mr. J. Courtney McGroarty is Chairman, will present 
its report for action by the Association, on the Temporary Commission’s 
proposal to consolidate the Courts of the State. Its report is printed 
at page 39 of this issue. All members should express their views on 
this highly important matter. If you cannot be present, a letter to the 
Committee will be appreciated. 


Refreshments after the meeting. 


25 





Coming Events 


SECTION ON SURROGATE’S COURT 
Thursday Evening, November 17, 1955, 8:00 P. M. 


Review of Recent Decisions 


* * * 


ANNUAL DINNER 
Hotel St. George—December 1, 1955 


The dinner will be addressed by Hon. Albert Conway, Chief Judge 
of the Court of Appeals, and Mr. Charles Lord Patterson, Chairman 
of the New York City Transit Authority. 


SAVINGS BANK OF BROOKLYN 


Fulton Street and DeKalb Ave. 
BENSONHURST............... 86th Street and 19th Avenue 


Ave. J and Coney Island Ave. 
Mermaid Ave. and W. 17th St, 


Member Federal Deposit Insurance Corporotion 
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—by CHARLES J. BUCHNER 


The Temporary Commission on the Courts has been holding hear- 
ings all over the State and I have just come back from listening to what 
was said—or the greater part of it—here in Brooklyn. 


Apparently all persons concerned agree that it is a matter of serious 
import, to the courts as well as to the litigants, that there is so much 
delay in obtaining a trial. There are undoubtedly different responsibilities 
for this which should be borne by different classes of persons. I should 
like to give you a few thoughts on the responsibility which I think belongs 
to the lawyers. 


First, I should like to state that when I started to practice law, and 
for many years thereafter if not up to the present, the one class of lawyers 
of whom most people knew and whose activities affected the general 
public were the trial counsel. In those days they were a hardy and, 
well respected group. Today, unfortunately, they seem to have joined the 
Indians and the buffaloes in being Vanishing Americans. There should 
be a recrudescence in the efforts to become trial lawyers. When I say 
“trial lawyers” I mean men who really want to try a case and who are 
satisfied to work and serve an apprenticeship to qualify for that category. 
There is a great deal of talk to the effect that the courts are not doing 
enough work in disposing of litigated issues, particularly those involving 
tort claims for personal injuries. Part of the answer to that is due to 
the fact that there are not enough trial lawyers. As one of the members 
of the Temporary Commission on the Courts stated at the Judicial Con- 
ference in Hartford, one of the difficulties is that too many cases go 
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to too few lawyers. When a lawyer has more demands upon his time 
than he can reasonably hope to fulfill, the late Mr. Justice Jackson of 
the Supreme Court of the United States in no uncertain terms advised 
him that he must do one of two things: either refuse additional matters 
or increase the capacity of his law office to take care of the additional 
matters wihout doing an injustice to the prospective client. 


In addition to that, too many defendants are represented by insurance 
companies who do not hire enough trial counsel. The City of New York 
also is one of the prime offenders in this respect. How the City, with 
four trial counsel for general torts can expect to keep sixteen Trial Terms 
busy in Kings County when the City has at least 20% of all the litigation 
on the calendar is beyond my comprehension. The insurance companies, 
of course, should also hire additional trial counsel. It would seem to 
me that a step forward might be taken if the lawyers who are the heads 
of offices which have a great deal of litigation would start some of the 
young men off as trial counsel in the Municipal Court, where they would 
be paid a reasonable compensation for such trials, by the case and not 
per diem, so as to give them an incentive to dispose of these matters as 
expeditiously as possible. I feel that the young lawyers who would 
desire to become trial counsel should have some place where they can 
demonstrate their ability, after, possibly, a preliminary screening. I have 
talked to many men who tell me that it is impossible to get a young man 
who has any idea of working hard and qualifying as trial counsel, and 
yet I feel there must be many of them. 


This next suggestion probably I shall regret making either until 
my death or until I lay down the gavel as President of this Bar Associa- 
tion, but if the younger men desire to send to me at the Bar Association, 
in writing, and not by telephone nor personal visit, a statement as to 
their qualifications, their experience and their willingness to accept tests 
to show their ability as trial counsel, I shall try to get the heads of some 
of these larger offices to give them an opportunity to demonstrate their 
ability. For some of them I am sure I can get an opportunity. That 
does not, however, mean that I expect all of them will qualify. I have 
a tentative arrangement with some of the heads of large offices to discuss 
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a method of trying out these young men and a fixed possible scale of 
remuneration. It will not be much but it will at least be something and 
it should be adequate to pay them for the time involved, particularly since, 
if they qualify, the rewards of being a trial counsel, even in these days, 
are certainly highly satisfactory. 


Lawyers, particularly plaintiffs’ attorneys, would materially aid the 
court in keeping up to date and having matters disposed of promptly if, 
when they are starting litigations, they would make a realistic appraisal 
of the injuries so that the actions would be started in the proper court. 
When actions are started in a court with a jurisdiction far in excess 
of what the injuries warrant, first that court, and then the next court 
to which the matter is sent, maybe eventually a third court, are involved 
in getting the case into the proper court. Cases in anything but the 
Municipal Court which are settled for $500 or less never belonged any- 
where else and, frankly, the lawyer who starts them in a higher court 
on the theory of getting as a settlement the nuisance value or the cost 
of preparing to defend the case, should really forfeit any fee in the matter. 
As to responsibility which belongs to other groups, more anon. 


The Brooklyn Barrister, the official publication of the Brooklyn Bar 
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Our Louis J. Merrell, having 
served for fifteen years as a mem- 
ber of the State Bar Association’s 
Committee to Cooperate with the 
Law Revision Commission, has 
been in an excellent position to 
observe and study the Commis- 
sion’s work at first hand. His 
article is not only interesting but 
informative. 


Twenty Years of Law Revision 
—by LOUIS J. MERRELL 


Last year the Law Revision Commission rounded out two decades 
of service as reviser of our statute law. It is pertinent to ask, how well 
has the Commission fulfilled the hopes of its sponsors? What kind of 
record has it made in the reform and improvement of the law? 

An answer to these questions is attempted in the 1955 Summer issue 
of the Cornell Law Quarterly (Vol. 40, No. 4), which is devoted almost 
entirely to a “Symposium on the Work of the New York State Law 


Revision Commission.” 

In this issue Judge Fuld of the Court of Appeals describes the 
impact of Commission activity on the courts, while other contributors 
discuss in separate articles the reforms effected by the Commission in the 
fields of Restitution, Corporations, Contracts, Criminal Law and Real 
Property. 

Looking back over the first twenty years of the Commission’s work, 
Judge Fuld finds that it has done its job well: 

“The Law Revision Commission has discharged its func- 
tions admirably, with skill and diligent application, and has fully 
justified the hopes and expectations of its founders. When it 
embarked upon its appointed task, many defects and anachron- 
isms, which the courts felt powerless to eliminate, stood deeply 
rooted in the law. In careful, methodical fashion, and only 
after comprehensive study of the problems involved, the Com- 
mission recommended legislation designed to root out many anti- 
quated and unjust rules of law, whose only reason for being 
was often merely that of historical accident. Today, many of 
the changes effected as the result of the Commission’s proposals 
are taken for granted, without realization of the thought and 
labor that went into the work.” 
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Fortunately, the appointees to the Commission have from the start 
been men of ability, learning and practical experience. Its present 
Chairman, Professor and former Columbia Dean Young B. Smith, and 
its Executive Secretary and Director of Research, Professor John W. 
MacDonald, have been associated with the Commission since its incep- 
tion. While maintaining a small research staff of its own, the Commis- 
sion has made liberal use of outside disinterested experts—many of whom 
have been law professors—in connection with each of its studies and 
recommendations. It has also enlisted and received the active coopera- 
tion of the organized bar—particularly the State Bar Association’s Com- 
mittee to Cooperate with the Law Revision Commission—thus achieving 
a happy blend of scholarship and experience in the carrying out of its 
program. 

Through the years the Commission has built up a reputation for 
careful study, diligent research, and expert bill-drafting in connection 
with its proposed reforms. It has not attempted to supplant the proper 
function of the Legislature, or to act as a second Legislature. It does 
not create or lay down public policy, which is the province of the Legis- 
lature, nor take sides on controversial or highly debatable issues. Where 
its final study of a particular problem indicates that there is no need of 
legislative change, the Commission has said so frankly. Also, it has not 
hesitated to restudy its own recommendations, to modify them, and 
sometimes to withdraw them.? On the other hand, whenever it was con- 
vinced of the necessity and propriety of a particular reform, it has not 
been discouraged by a first or second defeat in the Legislature, but has 
pressed its point of view with dignity and courage.* The Commission, 
of course, does not succeed in having all its recommendations enacted,‘ 
but they are always listened to with respect by the Legislature and the 
bar. 


When we turn to the actual record of achievement of the Law 
Revision Commission, it is impossible to do justice to it in limited space. 
The many reforms successfully introduced by the Commission—more 
than 150 in all—cannot be individually discussed or even enumerated in 
an article of this size. 





. See Commission’s study relating to Liability of a Principal for Negligent 
Injuries Inflicted by Independent Contractors, 1939 Annual Report, pp. 
409-684. 


2. See proposal to extend Statute of Frauds to real estate brokers’ claims, 
1949 Annual Report, pp. 609-651. 


3. See Commission’s recommendation for a substantive right of contribution 
among joint tort-feasors, 1952 Annual Report, pp. 3-53. 


. Out of 314 bills recommended 179 have been enacted. 
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Perhaps a quarter of the Commission’s work has been done in the 
field of contracts. Out of 314 bills recommended by it to the Legislature, 
72 have dealt with contract law. These included abolition of the legal 
effect of the seal on written instruments ;* making certain types of signed 
writings enforceable without regard to consideration ;* making certain 
promises based on past consideration enforceable ;’ and effectuating pro- 
visions in written agreements forbidding oral modification*—a necessary 
‘substitute for the old function performed by the seal at common law. 
Other proposals have dealt with the Statute of Frauds,® Assignments of 
Rents,’° Assignments of Wages, the Place of Filing and Duration of 
Refiling of Chattel Mortgages,?* Curtailment of the Power of an Infant 
to Disaffirm his Contracts,#* Recovery of Both Damages and Rescision 
in actions based on fraud or breach of warranty,* Recovery of Money 
Paid under a Mistake of Law,?* and Abolition of the Requirement for 
Prior Tender of Benefits by the Rescinding Party.*® 


In the field of Restitution the Commission has introduced the notion 
that, in the absence of provable damages of the Seller in a greater 
amount, a defaulting Buyer should be allowed to recover so much of 
his down payment as exceeds 20 per cent. of the purchase price.?” 


In the field of Real Property the procedures created by the Com- 
mission for cancelling an outlawed mortgage as a cloud on title;* the 
introduction of a new remedy for curing defective foreclosures ;?® and 
the extension of the benefit of the Recording Acts to assignments of 
rents and to contracts for the sale of real property? are among the 
many useful reforms accomplished by the Commission. Also worthy 


. C.P.A. Sec. 342. 


. Pers. Prop. Law, Sec. 33, subdivisions 1, 2, 4, 5; Real Prop. Law, Sec. 
279, subdiv. 1, 3, 4. 


. Pers. Prop. Law, Sec. 33(3); Real Prop. Law, Sec. 279(2). 

. Pers. Prop. Law, Sec. 33-c; Real Prop. Law, Sec. 282. 

. Pers. Prop. Law, Secs. 33 to 33-c; Real Prop. Law, Secs. 243, 259, 278-282. 
. Real Prop. Law, Secs. 294-a, 321-a; also Secs. 291, 294, 315, 316, 329. 
. Pers. Prop. Law, Article 3-A, Secs. 46-49-a. 

. Lien Law, Secs. 232, 235. 

. Debtor and Creditor Law, Secs. 260, 261. 

. C.P.A., Sec. 112-e; Pers. Prop. Law, Sec. 150(1)(d). 

. C.P.A., Sec. 112-4. 

. C.P.A., Sec. 112-g. 

. Pers. Prop. Law, Sec. 145-a. 

. Real Prop. Law, Sec. 500(4). 

. Real Prop. Law, Secs. 500-a, 506-a, and 506-b. 

. Real Prop. Law, Secs. 294-a; Real Prop. Law, Secs. 291, 294. 
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of mention is the Commission-sponsored amendment to Section 23 of 
the Personal Property Law and Section 118 of the Real Property Law 
dealing with revocation of inter vivos trusts. The problem of deciding 
whether an ultimate limitation by the settlor to his own heirs or next 
of kin creates a reversion or remainder has long bedevilled both lawyers 
and courts. Instead of attempting to formulate specific tests for distin- 
guishing between a reversion and a remainder—a process in which the 
courts have been singularly unsuccessful—the Commission simply pro- 
vided that a gift or limitation to persons described only as the settlor’s 
heirs, or next of kin, or distributees does not create a beneficial interest 
in their favor, and hence their consents are not necessary to revocation. 
This amendment has been most helpful in facilitating revocation where it 
would otherwise have been impossible. 


The impact of the Commission’s work in the field of Corporations 
has been most evident in connection with the regulation of derivative 
actions ;* the indemnification of corporate officers and directors who 
successfully defend such actions ;?* the attempted liberalization of the 
rules for dissolution of deadlocked corporations ;#* and legalization of 
stockholder arrangements for maintaining control of close corporations.** 


In the current symposium the only contributor who expresses reser- 
vations about the work of the Law Revision Commission is Mr. Simon 
Rosenzweig, who feels that a larger proportion of this work should 
have been devoted to reform of our criminal law and regrets that the 
Commission has not undertaken a basic and thoroughgoing revision of 
the Penal Law. 


Since 1953 the Commission has laid aside all other work at the 
behest of the Legislature in order to study and report on the Uniform 
Commercial Code—a monumental task which has absorbed all its time 
and energies and is not yet fully completed. To this writer it seems 
doubtful whether such large and complex assignments, which necessarily 
divert it from its year-by-year survey of the statute law as a whole, should 
be given to this Commission. Similarly, it would seem that any revision 
of so large a body of law as the Penal Law should be undertaken not 
by the Law Revision Commission, but by a specially created legislative 
commission, which could deal with the conflicting questions of public 


21. Gen. Corp. Law, Sec. 61; 1942 Annual Report of Commission, pp. 143-146, 
149-166, 471-563; 1945 Annual Report, pp. 75-114. 


22. Gen. Corp. Law, Secs. 63-68. 
23. Gen. Corp. Law, Sec. 103; 1944 Annual Report, pp. 349-377. 
24. Stock Corp. Law, Sec. 9. 
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policy involved, and could weigh the testimony of psychologists, psy- 
chiatrists, criminologists, social workers, probation officers and other 
qualified laymen in resolving the social problems in this field. 


Even when the Commission’s recommendations have not been adopted 
by the Legislature, its published studies have provided a rich mine of 
legal information on the subjects involved. The bound cumulative index 
published recently by the Commission, covering all of its work from 
the beginning of its activities until 1951, makes this wealth of research 
readily accessible, and many lawyers have learned to start their own 
study of a particular problem with a search of the Commission’s index. 
If they find that the problem has been studied by the Commission, they 
are likely to find all of the New York cases thoroughly reviewed, analyzed, 
and evaluated. It is interesting to note in this connection that the recent 
decision of the Court of Appeals reversing its own earlier position 
against recovery by an infant for pre-natal injuries (Woods v. Lancet, 
303 N. Y. 349) was foreshadowed in one of the very first studies made 
by the Law Revision Commission.?® In another recent case in the Court 
of Appeals, which involved the question whether dissolution of a dead- 
locked corporation could be ordered under Sec. 103 of the General 
Corporation Law without regard to the financial condition of the com- 
pany, both the majority and the minority of the court cited and leaned 
on the Law Revision Commission’s report dealing with this section of 
the law.2* The practice of the Commission in appending an explanatory 
footnote to each of the statutory changes effected by it has been helpful 
to both lawyers and courts in interpreting and applying legislative 
intent. 


If the first twenty years of the Commission’s activities are an augury 
of what is to follow, we may look forward to increasing usefulness of 
this agency, which Judge Cardozo envisioned as a “ministry of justice,”?” 
mediating continuously between the Legislature and the courts, and en- 
riching by its studies and recommendations the whole body of our statute 
and common law.”® 


25. 1935 Annual Report, pp. 449-476. 

26. Matter of Radom & Neidoff, Inc., 307 N. Y. 1. 

27. 35 Harvard Law Rev., 113-125. 

28. So well has the Commission done its work that other States (most recently 
California) have been led to create similar bodies. In 1954 thirty-five 
States had some form of permanent agency exercising law revision duties. 
(The Book of the States, 1954-55, published by the Council of State Gov- 
ernments, pp. 119-127.) 
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REPORT OF SPECIAL COMMITTEE 
TO WORK WITH THE 
TEMPORARY COMMISSION ON THE COURTS 


To THE BROOKLYN Bar ASSOCIATION: 


The Special Committee of this Association appointed to work with 
the Temporary Commission on the Courts does hereby submit its Report 
on the proposed simplified state-wide court system recommended by the 
Subcommittee on Modernization and Simplification of the Court Struc- 
ture to the Temporary Commission on the Courts in its Report dated 
June 17, 1955. Your Special Committee does not intend in this Report 
to submit all of the reasons advanced by the Subcommittee to the Tem- 
porary Commission in its Report on Modernization and Simplification of 
the Court Structure. The Report is a broad and comprehensive one 
covering more than one hundred (100) pages and copies thereof have 
been obtained and are available for examination by our members at our 
office. 

This Report is directed to the proposal to modernize and simplify 
the court structure, and your Committee feels that the proposed changes 
in Article VI of the New York State Constitution dealing with the Judi- 
ciary should be the subject of a study and report to the end that the 
benefits of the judicial interpretations thereof may be retained in so far 
as possible with respect to the proposed new article. 

Basically and in substance the Subcommittee proposed to substitute 
for the present courts in this State a unified court system to compose 
of five (5) state-wide courts which would exercise all the judicial powers 
and authority of the State. These Courts are: 


1. Supreme Court of Appeals corresponding to our present Court of 
Appeals. 


2. The Appellate Court corresponding to the four (4) Appellate 
Divisions of the Supreme Court. 


3. The Superior Court organized on a county basis with both civil 
and criminal jurisdiction and which would succeed the present Supreme 
Court, Court of Claims, City Court of the City of New York, County 
Courts, Court of General Sessions, Surrogates’ Courts, Children’s Courts 
and Domestic Relations Court. 


4. The District Court which would be a Trial Court of first instance 
with limited civil and criminal jurisdiction and would succeed the Munic- 
ipal Court of the City of New York, the Court of Special Sessions, 
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District Court of Nassau County and various Courts in cities outside 
the City of New York. 


5. The Magistrates’ Court, a Court of first instance with limited 
jurisdiction over matters other than civil cases and would succeed the 
Justice of the Peace Courts, the Village Police Justice Courts, Inferior 
Criminal Courts in cities outside the City of New York and the City 
Magistrates’ Courts. 


It is the contention of the Special Committee in its Report to the 
Temporary Commission on the Courts that this proposed structure would 
lend itself to an easy and efficient court administration, particularly under 
the administrative power of the new Judicial Council. 


Your Committee has made a part of its Report the charts contained 
in the Report of the Subcommittee on Modernization and Simplification 
of the Court Structure and known as Appendix A, showing the proposed 
simplified state-wide court system, and Appendix B, which shows the 
present courts in the State of New York. They are as follows: 


A PROPOSED SIMPLIFIED STATE-WIDE COURT SYSTEM 


THE SUPREME COURT 
OF APPEALS 


THE APPELLATE COURT 
(DEPARTMENT BASIS) 


, THE SUPERIOR COURT 
APPELLATE 
cae , (COUNTY BASIS) 


THE DISTRICT COURT 
(DISTRICT BASIS) 
THE MAGISTRATES COURT 
(DISTRICT BASIS) 
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Your Committee is of the opinion that a simplified state-wide court 
system is desirable, in that it will help to alleviate present calendar con- 
gestion by aiding in the assignability and transferability of cases; will 
help make more effective the general administrative authority vested in 
the Judicial Conference; will make it possible to have a uniform procedure 
and avoid the present confusion in practice. Furthermore, the proposed 
legislation will place all judges on a full time basis and will tend to a 
more efficient administration and supervision of the cost of administra- 
tion of justice. 


However, your Committee reports that there has been a strong senti- 
ment in favor of excepting the Surrogates’ Courts from the proposed 
plan. The Trustees of your Association have expressed their opinion in 
favor of excepting the Surrogates’ Courts from the operation thereof. 
Some of the reasons assigned for this are (a) historically the adminis- 
tration of estates has always been within the jurisdiction of a separate 
court; (b) the work therein is highly specialized; (c) the work therein is 
not by its nature solely litigious but involves administrative matters; (d) 
the Surrogate in the administration of estates represents other than the 
persons who are active participants in proceedings before him; and (e) 
the Surrogate by reason of the continuity of the administration of an 
estate before him is familiar with the entire history thereof. 


Your Committee feels that the reasons advanced do not justify the 
exclusion of the Surrogates’ Courts from the proposed new court struc- 
ture, and that the benefits to be derived from a modernization and 
consolidation of the court structure as proposed should not be lessened by 
separate treatment and exclusion of the sixty-two (62) Surrogates’ Courts 
in twenty-nine (29) of which the office of Surrogate is combined with 
that of County Judge. On the question of specialization the proposed 
changes in the judiciary article of the State Constitution would enable the 
proper authority to consider, in the assignment of judges to parts of 
the new court, the background and experience of the judge in any 
particular field of specialization. 


However, in view of the strong opinion which has been evidenced by 
the Board of Trustees of this Association and by many members of the 
Bench and Bar at the public hearings held by the Temporary Commis- 

(Continued on page 46) 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Does golfer accept risk of injury by sliced ball, playing course 
where fairways parallel each other and are played in opposite directions? 
( ) Yes ( ) No 


2. Is village ordinance prohibiting air flights over village territory 
below 1000 feet valid? ( ) Yes ( ) No 


3. Does judgment in favor of physician for professional services, 
in which defendant appeared and answered, bar action by defendant 
for malpractice against physician? ( ) Yes ( ) No 


4. Where statute provides for proportionate recovery based on 
comparative negligence, may doctrine of last clear chance be invoked? 
( ) Yes ( ) No 


5. Is remainder of trust for life of income beneficiary accelerated 
if income beneficiary renounces the income? 


( ) Yes ( ) No 


6. Is restaurant keeper liable on implied warranty, plaintiff having 
been injured by a fishbone in a seafood dish? 


( )Y¥es ( )No 


7. Is City obliged to give special police protection to one who pro- 
vided information which led to arrest of dangerous criminal? 


( ) Yes ( ) No 


8. Is testamentary gift valid where testator conditioned gift on 
legatee’s being not married to person outside of Jewish faith? 


( )YVe ( )WNe 


9. May a Surrogate be removed from office for refusing to waive 
immunity for acts involved when he held earlier office of District At- 
torney? ( )Yes ( ) No 


10. If will fails to dispose of all income of trust, should such excess 
be paid to presumptive remaindermen although they might ultimately 
fail to receive corpus because of failure to meet testator’s conditions? 

( )Yes ( »)No 


(Answers at page 48) 
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Jury-Room Eavesdropping —y Louis GRANAT 


The controversy over the judicially sponsored jury-room eavesdrop- 
ping under the direction of the dean of the Chicago law school, has 
exhibited more heat than light. Properly outraged and aroused to fever 
pitch at the violation of the sanctity and secrecy of the jury-room delib- 
erations, we overlook the laudable purpose and result sought to be 
achieved, which go to the very heart of the proper functioning of justice 
under our Constitution and laws. We may condemn the means used 
but not the aim sought to be achieved. 


If the method of arriving at a jury verdict is to be held sacrosanct 
and entirely secret, beyond the right to know or to inquire, if we are 
not to deal out justice contrary to the spirit of our laws, there devolves 


upon our appellate courts the grave duty to overcome this secrecy by 
reviewing the facts and the law. 


Where the jury arrive at a unanimous verdict upon an equivocal 
charge on the law that could reasonably be construed either wrongly 
or rightly to apply to the facts, and it is not known how the jury arrived 
at their verdict, how can the Appellate Division justly say the jury may 


have reached its verdict by rightly applying the law to the facts? 


Or, by what reasoning can the Appellate Division say, disregarding 
the method by which the jury arrived at their verdict, the verdict can be 
justified by the facts and the law despite the fact that the jury might have 
reached its verdict by a contrary and erroneous method? For is not that 
the substitution of trial at the appellate level for the fair jury trial guar- 
anteed by the Constitution ? 


If the Appellate Division unanimously affirms without opinion, there 
is no further appeal upon the facts. And, if an inept attorney fails to 
protect the record below, there is no further appeal upon the law, despite 
the fact that concededly an erroneous or equivocal charge is susceptible of 
interpretation for or against the verdict found, and neither the Appellate 
Division nor the Court of Appeals can say that the jury adopted the 
lawful rather than the unlawful interpretation to reach their verdict. 


So that it can be said with truth that there are many miscarriages 
of justice due to improper verdicts sanctioned by our appellate courts 
and for which there is no remedy under our present procedure. The real 
subject is therefore not to be brushed aside on the superficial impression 
that it involves only an invasion of the privacy of the jury-room de- 
liberations. 
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Barrister’s Briefs —by STANLEY KREUTZER 


RAMBLINGS AND MEMORIES (RECENT AND ANCIENT) 


Baseball and the law would ordinarily seem to have nothing in com- 
mon. Nevertheless, we should not forget that Walter O’Malley is a 
member of the Brooklyn Bar Association, and of our Public Relations 
Committee. Oh, yes! He is also President of the Brooklyn Dodgers! 


And that is no ordinary matter! * * * which brings me to Ebbets 
Field * * * 


Just a short while ago, the Dodgers took three straight from the 
Yanks. * * * It happened in Brooklyn, of course! * * * Seeing the Chief 
Justice of the United States at our ball park (and eminent Jurists from 
all over the country) provides the tenuous thread between baseball and 
the law and creates the illusion which permits this inclusion in our Bar 
Association Journal * * *. It would have taken more than a few injunc- 
tions to keep our Appellate Division Justices out of that ball park * * *. 
They had wonderful seats to see (and be seen). 


Of course this column takes pride that (in February) we predicted 
that the Dodgers would win the World Series. (And may I suggest 
that those who suffer from skeptic poisoning and seek chapter and verse, 
that you read again the article about CuieF Jupce ALBertT Conway) 
* * * Between the wind-ups and base-running, it was good to see Dr. 
Jacos L. Hotzman and Dr. Dominick F. Maurit1o, Regents of the 
State of New York. Both have the title of Doctor, although Jack Holz- 
man has distinguished himself in the legal field, while Dr. Maurillo did 
likewise in the medical field. 

Og ae 


Diogenes quoted Aristotle as saying that “Education was an orna- 
ment in prosperity and a refuge in adversity” * * * that “Justice was a 
virtue of the soul distributing that which each person deserved.” ‘Re- 
reading the philosophers, educators and political scientists of the times, 
proves again how constant are eternal truths. 

“The gun changes, the ship changes; but the qualities needed 

behind the gun, in the man who handles the ship, are just the 

same as they ever were. * * * All * * * wonderful inventions, 
produce new problems, confer new benefits, and bring about 
new dangers * * * outward circumstances change, new dangers 
spring; and old dangers vanish, but the spirit necessary to meet 
the new dangers, the spirit necessary to insure the triumphs that 
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we must and shall win, is the same now as it has always been. 
This is the spirit which lies behind this society and all kindred 
Societies; and we owe to this society all the help we can afford 
to give, for it is ourselves giving to our people a service beyond 
price, a service of love, a serice which no money could buy.” 
(Theodore Roosevelt—March 1905) 


REPORT OF SPECIAL COMMITTEE 
(Continued from page 42) 
sion on the Courts, your Committee submits its Report for approval of 
the membership in two parts as follows: 


1. Your Committee recommends that the Association go on record 
in favor of the adoption of the proposed simplified statewide court system 
as set forth in the Report of the Subcommittee on Modernization and 
Simplification of the Court Structure to the Temporary Commission on 
the Courts dated June 17, 1955 except as to the Surrogates’ Courts. 


2. Your Committee recommends that the proposed new court system 
include the Surrogates’ Courts within the new court structure. 


Respectfully submitted. 


Thanks for the Cooperation! 


More than 500 lawyers participated with us last year in the 
equitable, prompt, and accurate service of financing the ownership 
of homes in our community. We are proud of this cooperation. 

South Brooklyn Savings and Loan Association has success- 
fully contributed to Brooklyn home ownership, Brooklyn thrift, 
and Brooklyn property improvement since 1886. 

Today our mobile telephone service enables us to complete 
appraisals within 24 hours, and our extensive files of all real 
estate in this area provide valuable background of real estate 
progress in this community. 

DIRECTORS 


DAVID J. ASKIN, JR. MORTON O. DAVIS AMIN H. NAMM 
OHN pa COLLINS. THOMAS D’EM AN W S. ROSCOE 


I D : 
EORGE D. CONANT PAUL H. HEMPEL FRANK D. SCHROTH, JR. 
Counsel: J. Courtney McGroarty of WINGATE AND CULLEN, 
Col. Frederick L. Kopff, Jr. 


SOUTH BROOKLYN 
SAVINGS AND LOAN ASSOCIATION 


Home Office: Willoughby and Pearl Streets, in Brooklyn Civic 
a...» Savings and Loan Insurance Corporation 





Constitution Day 


—Remarks of PROFESSOR LOUIS PRASHKER 


CELEBRATION OF THE 150TH ANNIVERSARY OF THE CONSTITUTION 
September 19th, 1955 


The Forthcoming Constitutional Referendum in New York 


Anniversaries are high occasions for reminiscence, reflection and 
resolves. 


We are assembled here this morning to reminisce on the events 
preceding and following the drafting of the Constitution of the United 
States and to reflect on its meaning to the generation which conceived 
it and to generations then unborn. 


The Declaration of Independence of 1776 fired the American Revo- 
lution. In 1781, the Articles of Confederation were adopted, and on 
September 17, 1787, the Constitution of the United States emerged from 
the Constitutional Convention as a finished and signed document. 


The government of the United States was organized and began 
functioning under the Constitution. Under it there grew a mighty nation, 
molded in the democratic form and now the envy of free peoples the 
world over. 


The Constitution was drafted to be the organic instrument of the 
federal government. 


But before its preparation had begun, some of the constitutent states 
adopted constitutions to control their several separate state governments. 


The first Constitutional Convention of New York State met in 
White Plains June, 1776. Its work was completed at Kingston the fol- 
lowing April, and in 1777, the first Constitution of New York State 
was adopted. Since that first Constitutional Convention, seven Consti- 
tutional Conventions have been held in New York State. The last was 
held in Albany in 1938. The 1938 Convention was held pursuant to a 
referendum submitted to the people at the General Election of 1936 as 
to whether there should be a Constitutional Convention in 1938. 


Small preparation had been made to condition the citizenry 
of New York for a considered answer to the referendum. The New 
York Times, a week before election day, wrote editorially that the voters 
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“have had little guidance . . .: the rival platforms are silent on the sub- 
ject, campaign speakers have had nothing illuminating to say about it, 
civic bodies have given it only casual or belated consideration. There 
is no organized public behind this particular referendum.” The Times 
advised its readers to vote “NO”. But citizens voting on the referendum 
voted “YES”. It was not a mighty YES. Less than half of the voters 
who voted for governor (1936 was a gubernatorial year) voted on the 
referendum and the referendum was approved by about 25% of the 
votes cast for governor. 21% of the votes cast for governor were 
in opposition to the holding of a constitutional convention. The pre- 
ponderant vote in favor came from New York City. Albany was the 
only county of the fifty-seven counties outside the city of New York 
whose votes were in favor of holding the Convention. 


And so a Constitutional Convention was held in 1938. 


As fashioned by the Convention of 1938, the Constitution of New 
York provides that at the General Election to be held in 1957 there shall 
be submitted to the electors of the State the question “Shall there be a 
convention to revise the constitution and amend the same?” In the 
event that a majority of electors voting thereon shall decide in favor, a 
Constitutional Convention shall be held in April 1959. 


The General Election of 1957 is two years hence. If we are wise 
we will use this interlude to mobilize the citizenry of New York to re- 
spond to the projected referendum with intelligence and discernment 
and with appreciation of citizen-obligation in a democracy. 


As we commemorate this morning the anniversary of the signing 
of the Constitution of the United States I plead that we give substance 
to these Constitution Day exercises by resolving to be leaders in this 
process of mobilization of the citizens of New York. 


Answers to Advance Sheet Quiz 


YES—143 N. Y. S. 2nd 467 6. NO —132 F. Supp. 891 

NO —132 F. Supp. 871 7. NO —143N. Y. S. 2nd 779 
YES—143 N. Y. S. 2nd 926 8. YES—143 N. Y. S. 2nd 746 
NO —81 So. 2nd 200 9. NO —143 N. Y. S. 2nd 289 
NO —143 N.Y. S. 2nd 406 10. YES—143 N. Y. S. 2nd 525 





Book Notes MARGARET R. RUGGIERO, Editor 


YOUTH AND THE LAW, by Frederick J. Ludwig, The Foundation 

Press, Inc., Brooklyn, New York, 1955. $5.50 

“This book is different. Nothing like it has ever been 
written before. It is more than a manual. It is a treatise- 
analytical, informative, historical, legal, and even philosophical.” 

Lieutenant-Governor De Luca has succinctly characterized this 
volume in these opening words of his Foreword to this timely and 
important work by Professor Frederick J. Ludwig. Anyone who reads 
it must concur. 

The book is a pioneer undertaking in the law of young persons. 
The author has tackled a project of paramount significance and has suc- 
ceeded admirably. 

The publication of “Youth And The Law” comes at a time when 
the attention of the entire nation is focused on the problem of our young 
persons. Much is being said and written on the subject, while private 
citizens, communities, public officials and various subdivisions of gov- 
ernment turn their efforts toward solutions. There are many conflicting 
views on the relative merits of measures which can, or should, be taken 
in effectively attacking the problem. The writer of this brief review 
submits that our greatest needs are reliable, well-thought-out, and in- 
formative guides which will enable us to move surely toward genuine 
remedies. It is in this important regard that this book makes a most 
worthy contribution. 

Out of a wealth of practical experience as a New York City police- 
man, as special counsel to the District Attorney of New York County, 
and as Counsel to the Mayor’s Committee on Teen-Age Drug Addiction, 
Professor Ludwig has realistically considered the problems affecting 
youth. Combining this approach with scholarly research and philosophi- 
cal insight, the author has produced an exhaustive study of all sub- 
jects affecting youth and the law. Comprehensive and replete with 
technical knowledge, it contains between its covers convenient tables, 
charts, and a plethora of cases and statutes, both civil and criminal, gov- 
erning all 48 states and the federal courts, concerning youth. 

From the Code of Hammurabi to the latest decision by the New 
York Court of Appeals, significant statutes or decisions concerning 
children are appraised. The Herculean task of tracing the historical 
evolution of the law of responsibility of young offenders has been 
searchingly done, in Part One, by the author, in thought-provoking and 
lucid style. 

There follows eight chapters devoted to “the machinery and equip- 
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ment” in existence to cope with the transgressions of young persons, 
with special emphasis on New York State. This portion of the book 
is an indispensable manual for lawyers who practice in the criminal 
courts of New York City. In a clear and concise manner, the author 
sets forth the criminal jurisdiction of the Children’s Court, Magistrate’s 
Courts, Court of Special Sessions, General Sessions County Courts and 
Supreme Courts, as each affects minors. One chapter is devoted to a 
detailed analysis of Youthful Offender Proceedings, with suggestions 
for improvements in this law. Another chapter, Sentence and Commit- 
ment of Minors, unravels pertinent sections of statutes and decisions, 
so that a lawyer can find the answers at a glance. The chapter on 
Probation should be of special significance, both to practicing attorneys 
and to sitting judges, as well as to social case workers. In still another 
chapter, for the first time, the practice of the Federal Courts relating 
to young persons in conflict with the law, is explored and special attention 
is given to the deferred prosecution or “Brooklyn Plan”. 

The last section of this valuable handbook contains six chapters 
devoted to the protection of young persons in situations arising out of 
parental neglect, sex crimes, narcotics, employment, contracts, torts, 
adoption and guardianship. Each chapter is a careful exposition of 
the law in the respective areas. In addition the author draws upon 
experience, history, and an exhaustive study of statutes and cases in all 
jurisdictions to formulate observations in some of these areas, among 
them are: 

1. The criminal law is an unsatisfactory instrument for dealing 
with parents where there is no specific culpable behavior on their part, 
even though their children may commit crimes. Still there is a permis- 
sible though limited scope of operation for the criminal law in connection 
with delinquent parents ; but to make it work, certain revisions of existing 
statutes are necessary. 

2. There is danger in classifying, specially, all sex criminals as 
patients and thus immunizing them from punitive treatment. The pro- 
tection and welfare of our young dictates caution in experimenting with 
methods yet unproved. 

3. The solution of the world wide narcotics problem does not lie 
in local drastic punishment. 


The concluding chapter, the Epilogue, is a most stimulating one. 
It is an apt warning to those who seek a solution of the ills of society 
related to our young through easy panaceas and painless cures. It 
steers a course between the shortcomings of severe punishment on the 
one hand, and the limitations of lenient socialized treatment on the 
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other. The author supports the wisdom of the certain use of just 
punishment as a deterrent to potential offenders, and in order to main- 
tain the moral vigor of our standards of right and wrong in the com- 
munity. At the same time, he favors rehabilitative measures, applied 
on an individual basis, as the optimum method, subject to a realistic 
appraisal of their present limitations. 

Many who read this book, including this writer, may not agree 
with all that the author has to say regarding how our penal system can 
prevent juvenile crime. In conclusion, however, the writer must affirm 
what is apparent from this review. The book has been carefully organ- 
ized, written in sparkling style and held together throughout with relent- 
less logic. It is an invaluable guide to judges, legislators, prosecutors 
and general practitioners, as well as social case workers, policemen, and 
most important of all, the average citizen who is concerned with the 
recurring and serious problem of youth in conflict with the law. 


FRANK J. PINO. 


(Hon. Frank J. Pino is New York State Senator; Assemblyman, 
1945-1955; Member, Temporary State Commission on Youth and De- 
linquency, 1955.) 


The following is a suggested form of bequest 


to Tue Brooxtyn Cancer Committees, Inc.: 


I give and bequeath to THz Brooxiyn Cancer 
Commirrze, Inc., 189 Montague Street, Brooklyn 
1, New York, the sum of . 


dollars to be used for its general purposes. 





New Members: 


The Committee on Admissions has received the following applica- 
tions for membership set forth pursuant to Art. II, Section 2, of the 
By-Laws: 


Active: 


JoserH J. Bank, 80 Wall St., New York 5, New York. 
Vincent J. DrMartrina, 350 5th Ave., New York 8, N. Y. 
Epmunp C. Donovan, 185 Montague St., Brooklyn 1, N. Y. 
LiLtian B. GarreELt, 9 E. 46th St., New York 17, N. Y. 
ABRAHAM A. GoLpsTEIN, 44 Court St., Brooklyn 1, N. Y. 
Soton B. Hanrt, 26 Court Street, Brooklyn 1, N. Y. 
STANLEY S. LesHaw, 135 Broadway, New York 9, N. Y. 
Aaron Nusspaum, 2 West End Ave., Brooklyn 35, N. Y. 
Ratpo A. Santoro, 277 Broadway, New York 36, N. Y. 
Jacos Srecrriep, 66 Court Street, Brooklyn 1, N. Y. 
Bruce H. Wiitner, 50 Court Street, Brooklyn 1, N. Y. 
Harry Woon, 44 Court St., Brooklyn 1, N. Y. 


Junior: 
JoserH N. Acterno, 421 E. 7th St., Brooklyn 12, N. Y. 
Mitton Branpon, 3206 Neptune Avenue, Brooklyn 24, N. Y. 
JosepH A. DiSTEFANO, 267-5th Avenue, Brooklyn, N. Y. 
Rosert B. Marcus, 185 Montague Street, Brooklyn 1, N. Y. 
MicwaeL N. Petito, 44 Montgomery PIl., Brooklyn 15, N. Y. 
GERALD N. RosENBERG, 44 Court Street, Brooklyn 1, N. Y. 
STANLEY Ross, 8674 24th Avenue, Brooklyn 14, N. Y. 
Davi B. S1rvermaNn, 50 E. 42nd St., New York 36, N. Y. 
IrvING SPEVACK, 3222 Bayview Avenue, Brooklyn 24, N. Y. 
LawrENcE H. Strear, 1100 Bergen Street, Brooklyn 6, N. Y. 
BerNarp TepLIs, 16 Court St., Brooklyn 1, N. Y. 
Davip D. WEINSTEIN, 205 West 19th Street, New York 11, N. Y. 





